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PLANNER'S 
REPORT Ref. 
D/257/23 

Cork County Council 
Development Management, Planning & 
Development Directorate, 
 

Application type Section 5 Declaration 
Description ‘Is the change-of-use from a dwelling to a community residence for 

persons with intellectural or physical disabilities or mental illness and 
providing care to such persons b exempted development’. 

Location Ballinla, Freemount, Co Cork. 
Applicant Nua Healthcare Services, The Atrium, John’s Lane, Naas, Co. Kildare. 
Date 28/7/2023 
Recommendation Is Development and is Exempted Development 

 

In this Report 'the Act' means the Planning and Development Act 2000 (as amended) and 'the Regulations' 
means the Planning and Development Regulations 2001 (as amended), unless otherwise indicated. 

 
1. Requirements for a Section 5 Declaration 
Section 5(1) of the Planning and Development Act 2000 as amended states, 

 
5.-(1) If any question arises as to what, in any particular case, is or is not development or is or is not 
exempted development within the meaning of this Act, any person may, on payment of the prescribed fee, 
request in writing from the relevant planning authority a declaration on that question, and that person 
shall provide to the planning authority any information necessary to enable the authority to make its 
decision on the matter. 

 
The requirements for making a section 5 declaration are set out in the Act. 

 
2. The Question before the Planning Authority 
In framing the question to the Planning Authority, the applicant states in Q3 of the application form: 
 

‘Is the change-of-use from a dwelling to a community residence for persons with intellectural or physical 
disabilities or mental illness and providing care to such persons b exempted development’. 

 
3. Site Description 
The property consists of a 
substantial 2-storey detached 
dwelling in Ballinla, Freemount, 
Co. Cork. 
 
     Fig. 1: Site inspection photograph 

 
The property is generally well 
screened on all boundaries 
with mature vegetation, with 
some roadside vegetation and 
trees on the front sod and 
stone ditch. It is served by a vehicular entrance onto the public road, with a set of double gates in place, at the 
busy regional road R578 Newmarket-Charleville Road. 
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4. Planning History 

  Reg. 22/5773 
  William & Mary O'Brien 

The development consists of (A) retention permission for existing attic layout including 1 no. dormer and 2 
no. roof lights to rear elevation (north) of existing dwelling, (B) retention permission for existing ground 
floor external doors to side elevation (east) of existing dwelling, (C) planning permission for a new ground 
floor, single storey rear extension (circa 12.5 sqm) to existing dwelling and new waste water treatment 
system and surface water drainage, and (D) retention permission for site boundaries and landscaping 
(change from that permitted by PL.ref 00/1102), and all site works associated with the above mentioned 
development. - Granted 

 
 
  Reg. 04/6463 

William O'Brien 
Retention permission granted for the  completion of domestic garage, entrance walls and piers.  

 
 Reg. 00/1102 
Permission granted for a dwelling. 

 
 
 
 
 
 
 
 
 
 
 
 
 

5. Legislative Provisions 
 

5.1 The Act 
Section 2(1), 

"works" includes any act or operation of construction, excavation, demolition, extension, alteration, repair 
or renewal and, in relation to a protected structure or proposed protected structure, includes any act or 
operation involving the application or removal of plaster, paint, wallpaper, tiles or other material to or 
from the surfaces of the interior or exterior of a structure. 

 

Section 3(1), 
In this Act, "development" means, except where the context otherwise requires, the carryir, out of any 
works on, in, over or under land or 'the making of any material change in the use of any structures or other 
land' 
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Section 4(1)(h), 

The following shall be exempted developments for the purposes of this Act-development consisting of the 
carrying out of works for the maintenance, improvement or other alteration of any structure, being works 
which affect only the interior of the structure or which do not materially affect the external appearance of 
the structure so as to render the appearance inconsistent with the character of the structure or of 
neighbouring structures; 

 
Section 4(2), 

Section 4(2) provides that the Minister may, by regulations, provide for any class of development to be 
exempted development. The principal regulations made under this provision are the Planning and 
Development Regulations 2001-2013. 

 
Section 177U (9) (screening for appropriate assessment) 

In deciding upon a declaration or a referral under section 5 of this Act a planning authority or the Board, 
as the case may be, shall where appropriate, conduct a screening for appropriate assessment in 
accordance with the provisions of this section. 

 

5.2 The Regulations 
Article 6 (1) 

Subject to article 9, development of a class specified in column 1 of Part 1 of Schedule 2 shall be 
exempted development for the purposes of the Act, provided that such development complies with the 
conditions and limitations specified in column 2 of the said Part 1 opposite the mention of that class in the 
said column. 

 
Article 9 (1) 

Development to which article 6 relates shall not be exempted development for the purposes of the Act- 
(a) (i) if the carrying out of such development would... contravene a condition attached to a permission 

under the Act or be inconsistent with any use specified in a permission under the Act, 
(a) (viii) consist of or comprise the extension, alteration, repair or renewal of an unauthorised structure 

or a structure the use of which is an unauthorised use, 
 

Article 10 (1) 
Development which consists of a change of use within any one of the classes of use as specified in Part 

4 of Schedule 2, shall be exempted development for the purposes of the Act, provided that the development, 
if carried out would not - 

(c) be inconsistent with any use specified or included in such a permission, or 
(d)  be development where the existing use is an unauthorised, save where the change of use consists of 

resumption of a use which is not unauthorised and which has not been abandoned 
 
 

6. Assessment 
6.1 Development 
The first issue for consideration is whether or not the matter at hand is 'development'. 

 
'Development' as defined in the Act (3)(1) comprises two possible chief components: 'the carrying out of 
any works on, in, over or under land', or 'the making of any material change in the use of any structures or 
other land'. In order to ascertain whether or not the subject use is considered to be development as so 
defined, consideration must first be given to whether any works on, in, over or under land have or will 
be carried out, and secondly to whether any material change in the use of any structures or other land 
have or will take place. 

 
I consider that the proposed change of use from a dwelling to a community use constitutes a material 
change of use and therefore is "Development". 
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6.2 Exempted development 
The application relates to a dwelling unit, whereby it is proposed to convert this to a Community use for  
persons with intellectural or physical disabilities or mental illness. 
 
The dwelling unit is not in an ACA and no works are proposed to the outside, and would generally otherwise 
comply with Article 9 of the Planning and Development Regulations 2001 (as amended). 
 
The next issue for consideration is whether or not the matter at hand is exempted development. 
 
Article 10 relates to changes-of-use, and development which consists of a change-of-use within any of the Classes 
specified in part 4 of Schedule 2 shall be exempted development for the purposes of the Act, with the following 
caveats: 
 

a) Involve the carrying out of any works other than the works which are exempted 
development, 

b) Contravene a condition attached to a permission under the Act, 
c)  Be inconsistent with any use specified or included in such permission, 
d)  Be a development where the existing use is an unauthorised use save where such 

a change of use consists of the resumption of a use which is not unauthorised and 
which has not been abandoned. 
 

 
The following is the relevant Class under Schedule 2: Part 1: Exempted Development: 
 

Column 1 Description of Development Column 2 Conditions and Limitations 
Class 14 

(e) from use as a house, to use as a 
residence for persons with an 
intellectual or physical disability 
or mental illness and persons 
providing care for such persons 

 

 
The number of persons with an intellectual or 
physical disability or a mental illness living in 
any such residence shall not exceed 6 and the 
number of resident carers shall not exceed 2 

 

 
The application states that ‘The building will accommodate up to a maximum of 5 resident users…with a maximum 
of 2 staff members….the carers are not permanent residents but will work on a shift…’ and therefore it is within 
the limitation. 

 
7. Environmental Assessment 
7.1 Screening for Environmental Impact Assessment 
Having regard to the contents of Article 103 (as amended by Article 14 of the Planning and Development 
(Amendment) (No 3) Regulations 2011) and Schedule 7 of the Planning and Development Regulations 2001 
(as amended) it is considered that the proposed development by reason of its nature, scale and location 
would not be likely to have significant effects on the environment. Accordingly, it is considered that an 
environmental impact statement is not required to be submitted. 
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7.2 Screening for Appropriate Assessment 

 
The site is not located in a screening assessment zone associated with a Natura 2000 site. On 
the basis of the site’s location relative to Natura 2000 sites, and having regard to the nature 
and scale of the proposed development, it is considered that it is considered that there is no 
real likelihood of significant effects on the environment arising from the proposed 
development. 
 
8. Conclusion & Recommendation: 
The question asks: 

 
‘Is the change-of-use from a dwelling to a community residence for persons with 
intellectural or physical disabilities or mental illness and providing care to such persons is 
exempted development’. 

 
In view of the above and having regard to - 

  
• Sections 2, 3 and 4 of the Planning and Development Act 2000 (as amended), and 

• Articles 6, 9 and 10 of the Planning and Development Regulations 2001 (as amended), 

• Schedule 2: Part 1: Exempted Development: Class 14 (e) of the Planning and Development 
Regulations 2001 (as amended), 

 
It is considered that the proposed C h a n g e - O f - U s e  f r o m  a  d w e l l i n g  to use as a 
residence for persons with an intellectual or physical disability or mental illness and persons 
providing care for such persons, at the subject dwelling at Ballinla, Freemount, Co. Cork: 

 
Is Development and Is Exempted Development. 

 
 

 

Helen O’ Sullivan 
Area Planner 

 
 
 
I concur with the recommendation above 
 

 
Sharon McDonnell 28/07/23 
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