
Comhairle Contae Chorcaí    

                Cork County Council    
  

 

 

Richard O’ Sullivan & Martha Murphy, 
c/o Paul Reidy, 
Murphy New Homes, 
Clonmeen, 
Banteer, 
Co. Cork. 
 
 

10th August 2023 

 

 
REF:    D/261/23 

LOCATION:  Coolnagearagh, Carrigadrohid, Macroom, Co. Cork. 
 

 
RE:  DECLARATION OF EXEMPTED DEVELOPMENT UNDER SECTION 5 OF THE 
            PLANNING & DEVELOPMENT ACT 2000 - 2010. 
 
 

Dear Sir & Madam, 
 

On the basis of the information submitted by you on 14th July 2023 the Planning Authority, having considered 

the question whether the replacement of a Velux window serving the robes off bedroom 1 with a window 

similar in size to those serving bedroom 1 and bedroom 2 on the eastern (front) elevation at Coolnagearagh, 

Carrigadrohid, Macroom, Co. Cork is or is not development and is or is not exempted development 

considers that it falls outside the scope of exempted development provisions. 

 

Reason for Decision 

The Planning Authority in considering this referral had particular regard to:  

 

• Sections 2(1), 3(1), and 4(1) of the Planning and Development Act 2000 (as amended), 

• Articles 6(1) and 9(1) and Schedule 2, Part 1 of the Planning and Development Regulations 2001, 

(as amended),  

• The planning history of the site and Planning Reg. No. 23/4781, and 

• The particulars received by the Planning Authority on 14th July 2023 

 

And Whereas Cork County Council has concluded that – 

• The provisions of section 4(1) (h) of the Planning and Development Act apply to existing structures 

and 

• The definition of structure in the Act includes any building constructed or made on, in or under any 

land and  

• The dwelling in question has not been constructed 

It should be therefore be considered in the context of compliance or non-compliance with the Planning 

permission as granted. 

 

 

An Rannóg Pleanála, 

Halla an Chontae,  
Bóthar Charraig Ruacháin,  

Corcaigh T12 R2NC 
Fón: (021) 4276891 Faics: (021) 4276321 

Suíomh Gréasáin: www.corkcoco.ie 

Planning Department, 

County Hall, 

Carrigrohane Road, Cork T12 R2NC 



 

And Now therefore Cork County Council in exercise of the powers conferred on it by Section 5 of the 

2000 Act, hereby decides that the said variation at Coolnagearagh, Carrigadrohid, Macroom, Co. Cork 

is considered to fall outside the scope of exempted development provisions under the Planning and 

Development Act, 2000,  as amended.  

 

Please note that under Section 5 Subsection 3(a) where a declaration is issued under this section, 

any person issued with a declaration under subsection 2(a) may, on payment to the Board of 

such fee as may be prescribed, refer a declaration for review by the Board within 4 weeks of the 

date of the issuing of the declaration. 

 
Yours faithfully, 

 

 
 

     

CATHAL DE BARÓID, 
ADMINISTRATIVE OFFICER, 
PLANNING DEPARTMENT. 
 

In order to process your query, it may be necessary for Cork County Council to collect Personal information from 

you.  Such information will be processed in line with our privacy statement which is available to view 

at  https://www.corkcoco.ie/privacy-statement-cork-county-council 



D/261/23 – Section 5 Declaration 

A Section 5 declaration is sought by Murphy New Homes on behalf of Richard O Sullivan and Martha 
Murphy in respect of the replacement of a permitted velux window serving a robes room to a similar 
window permitted on the front elevation of a permitted dormer dwelling at Coolnagearagh, 
Carrigadrohid, Co. Cork.  

 

 

Plate 1: Subject Site Location 

Question subject of the Section 5 

On the basis of the information submitted the question to be addressed under this request is as 
follows:  

“Whether the replacement of a velux window with a full size window similar to those permitted on the 
remainder of the dwelling is development and is or is not exempted development. 

The subject dwelling has not been constructed yet. Permission was granted for a dormer dwelling 
under Pl. Ref 23/4781.  

 

Recent Planning History  

23/4781 Permission granted to Richard O'Sullivan, Martha Murphy for the decommissioning 
of the existing septic tank and percolation area. Permission is also sought to 
construct a dwelling house, install a new waste water treatment unit and polishing 
filter and all associated site works 

 

Relevant Case Law 

Horne v Freeney (1982) Internal alterations were undertaken during the course of 

construction of an amusement arcade. Here it was held that the permission was indivisible 

and that the planning permission should have been undertaken in its entirety. Mr. Justice 

Site 
location  



Murphy considered that it was not possible to undertake alterations during the construction 

simply because the variation would have been exempted once the building was completed. 

 

1. STATUTORY PROVISIONS 
 
The following statutory provisions are relevant to this referral case; 
 
Planning and Development Act 2000, as amended  
 
Section 2(1) states as follows:- 
“In this Act, except where the context otherwise requires – ‘development’ has the meaning assigned 
to it by Section 3 …” 
 
Section 3 (1) states as follows:- 
“In this Act, ’development’ means, except where the context otherwise requires, the carrying out of 
works on, in, over or under land or the making of any material change in the use of any structures or 
other land.” 
 
Section 4(1) identifies what may be considered as exempted development for the purposes of the Act, 
and Section 4(2) of the Act provides that the Minister, by regulations, provide for any class of 
development to be exempted development. The principal regulations made under this provision are 
the Planning and Development Regulations, 2001.  
 
Planning and Development Regulations, 2001 as amended 
Article 6(1) of the Planning & Development Regulations, 2001 as amended states as follows:-  
“Subject to article 9, development of a class specified in column 1 of Part 1 of Schedule 2 shall be 
exempted development for the purposes of the Act, provided that such development complies with 
the conditions and limitations specified in column 2 of the said Part 1 opposite the mention of that 
class in the said column 1.”  
 
Article 9(1) of the Planning & Development Regulations, 2001 as amended, provides a number of 
scenarios whereby development to which article 6 relates shall not be exempted development for the 
purposes of the Act. 

 
Assessment  

I note the details and drawings submitted as part of the application.  

I inspected the site on the 09.08.2023. No development has started on site. 



 

Figure 1 Front elevation permitted under 23/4871 - Vleux window serving robes room. 

 

 

 

Figure 2 Submitted plans showing window in place of velux window 

The alterations proposed are considered ‘development’ in accordance with Section 3 (1) of the 
Planning and Development Act, 2000.  

The alteration proposed to the dwelling, to be considered as exempt is to be carried out during the 
construction of the dwelling as permitted under 23/4781 and constitutes a variation from that 
permission.  

 

On the basis of this, the alteration cannot be considered under section 4 (1) h of the P&D Act, 2000 as 
amended as the works are not works for the maintenance, improvement or other alteration of an 



existing structure, but rather works to be carried out during the construction of the residential 
development.  

I note the judgement in relation to Horne V Freeney which concluded that for any development to 
avail of exempted development provisions in terms of Section 4(1)(h) exemptions of the Planning and 
Development Act, 2000 (as amended), it must have been completed in full accordance with the 
permission 

Having inspected the site and noting that no development in relation to the construction of the 
dwelling has been carried out to date and having regard to case law the exemptions afforded under 
4(1)(h) cannot be availed of as the dwelling has not been first been built in accordance with permitted 
plans. 

 

Conclusion  

WHEREAS a question has arisen as to Whether  

  The replacement of a velux window with a full size window on a permitted but not constructed 
dwelling 

 is development and is or is not exempted development: 
 
AND WHEREAS Cork County Council, in considering this referral, had regard particularly to – 
 
(a) Sections 1,2, 3, 4 and 6 of the Planning and Development Act, 2000, as amended 
 

The Planning Authority has concluded that: 

 
(b) The provisions of section 4(1) (h) of the Planning and Development Act apply to existing 

structures and 
(c) The definition of structure in the Act includes any building constructed or made on, in or under 

any land and  
(d) The dwelling in question has not been constructed, 
 

The Planning Authority therefore concludes that  

A determination in relation to this matter does not fall within the scope of Section 5 of the Planning 
and Development Act 2000-2012, as amended 

 

 

 
 
 
Carol Dunne 
Executive Planner  
 
09.08.2023 



 

_________________________ 

I agree with the assessment and conclusion as outlined above. 

Susan Hurley Acting SEP 

 




























