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Application for Declaration under Section 5   
Planner’s Report 

 
Application Ref. No.:  D/255/23 
Report From: Peter O’Connor (AP) 
Report To: Noel Sheridan (SEP) 
Question/Description 
to which Declaration 
relates:  

Change of use exemption from commercial to residential.   

Location: Carleton Wharf, O’Brien’s Place, Youghal, Co. Cork 
Applicant: Harned Limited  
Date Submitted: 29/06/2023 

 
 
1. Introduction  
This report relates to an application which has been made under Section 5(4) of the Planning 
and Development Act 2000 (as amended) relating to the second floor of a commercial unit 
located at Carleton Wharf, O’Brien’s Place, Youghal, Co. Cork.  The Applicant is seeking a 
declaration from the Planning Authority as to whether the specific proposal, which relates to 
the change of use of the second floor of the commercial property, is or is not development 
and/or is or is not exempted development.  
 
 
2. Question 
The question which has been presented to the Planning Authority within the submitted 
application form is as follows:  
 

Change of use from exemption from commercial to residential.   
 
On the basis of the foregoing question as presented, it would appear that the specific proposal 
involves both change of use (from ‘commercial’ use to a 3 bedroom apartment) as well as 
associated works to give effect to the change of use.  
 
 
3. Site Location   
The subject site is located to the south of the town centre overlooking O’Brien’s Place (R-634 
Regional road), as illustrated within Figure 1 below, and consists of a commercial unit the 
ground floor of which is currently in use as an off-licence.  Based upon the plans and particulars 
which were submitted, it is apparent that the specific question upon which the declaration has 
been sought relates to the second floor of this commercial unit.   
 
The site forms part of the Carleton Wharf apartment complex which extends eastwards from 
O’Brien’s Place to the shore overlooking the Blackwater Estuary.  In addition to this apartment 
complex, other localised land uses of note include a school, a pre-school, a large park, a hotel 
and the Garda Station.  
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Figure 1: Location of the Subject Site (in red)  

 
 
 
 
4. Planning History 
The following applications relates to the Carleton Wharf complex of which the subject site 
forms part:  
 

96/58069 Construction of 34 no. two-bedroom, 16 no. three-bedroom and 1 no. four-
bedroom apartments, bar/ bistro of 405 sq.m., 16 bedrooms, retail shop of 87 
sq.m., and administrative office of 31 sq.m. Demolition of existing buildings 
(granted).  

97/58072 Change of use of holiday apartment to retail unit (granted).  
97/58096 Change of use at ground floor level from area of car parking to reception area 

incl ESB sub station, switch room and storage (granted).  
98/58053 Retain and complete extra car parking (granted).  
98/58054 Retain and complete the railings on the southern boundary adjoining Green 

Park and change of design at Carleton Wharf (refused).  
98/58091 Alter bar/ bistro / bedroom block granted under P69/96 to (a) reduce floor 

area, (b) eliminate 16 no. bedrooms and admin office (c) provide additional 
dining space (d) provide off-licence (e) provide 1 no. apartment on second floor 
(f) minor alterations to elevations (granted).  

98/58093 Conversion of part of reception area granted under P96/97 to 1 no. apartment 
(granted).  

99/58031 Alter permission (P91/98) for bar/bistro to include residents conference area 
on second floor (granted).  

 
Having examined the planning files relating to the foregoing permissions, it is apparent that 
the second floor to which this question primarily relates was permitted as part of the ground 
and first floor bar/bistro (under Reg. Ref. No. 96/58069) but that its permitted use is as a 
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‘residents conference area’ (under Reg. Ref. No. 99/58031).  While part of the ground floor of 
this unit was permitted for use as an off licence under 98/58091 (the location and extent of 
which is delineated on the submitted floor plan drawings), the permitted use of the majority 
of the ground floor area remains unchanged (i.e. as a bar/bistro) from that as permitted under 
Reg. Ref. No. 96/58069).   
 
On the basis of the foregoing, it is considered that the current use of the entire ground floor 
area of the existing commercial unit as an off-licence is unauthorised.  
 
Notwithstanding the foregoing, there is no history of planning enforcement relating to the 
subject site.  
 
 
5. Planning Policy Framework  
The site falls within the defined Development Boundary of Youghal as defined within the Cork 
County Development Plan 2022.  The Development Plan mapping confirms that the subject site 
is subject to the Existing Residential/Mixed Residential and Other Uses land use zoning 
designation and is bounded by the Youghal ACA.    
 
 
6. Legislative Framework  
Section 3(1) of the Act provides the following definition for development: 
 

In this Act, “development” means, except where the context otherwise requires, 
the carrying out of any works on, in, over or under land or the making of any 
material change in the use of any structures or other land. 

 
Having regard to the foregoing definition, I also note the following definition which is provided 
in regards to ‘works’ by Section 2 of the Act:  
 

“works” includes any act or operation of construction, excavation, demolition, 
extension, alteration, repair or renewal and, in relation to a protected structure 
or proposed protected structure, includes any act or operation involving the 
application or removal of plaster, paint, wallpaper, tiles or other material to or 
from the surfaces of the interior or exterior of a structure. 

 
In addition to the provisions of the Act, there are also various provisions of the Planning and 
Development Regulations 2001 (as amended) which are relevant.  Having regard to the specific 
proposal for which the declaration has been sought, Article 10(6) of the Regulations is relevant.  
 
Articles 10(6)(b) and 10(6)(c) of the Regulations confirm that a change of use to residential use 
of any building which is permitted for a use which is consistent with those uses identified as 
Class 1, 2, 3, 6 or 12 within Part 4 of Schedule 2 to of the Regulations shall be exempted 
development (to include any works associated with the said change of use) subject to the 
following conditions and limitations: 
 

• The subject structure must have been:  
- Completed before the making of the Planning and Development (Amendment) (No. 

2) Regulations 2018; 
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- Used for the purpose of its current use class;  
- Vacant for a period of at least 2 years; 

• And the works/development must:  
- Be commenced and completed during the relevant period;  
- Not render the external appearance of the structure inconsistent with its character 

or that of neighbouring structures.   
- Not be inconsistent with the architectural and streetscape character of area.  
- Be consistent in terms of fenestration with the remainder of the structure and with 

the wider streetscape.  
- Not involve the undertaking of works which conflicts with the Development Plan.  
- Not result in the creation of more than 9 residential units.  
- Adhere to the minimum floor area and storage area requirements of the relevant 

Ministerial Guidelines in regards to apartment design.  
- Ensure that all habitable rooms benefit from adequate natural light.  
- Not materially affect the character of a protected structure or any element of a 

protected structure which has been specifically identified.  
- Contravene or be inconsistent with a condition as attached to a permission which 

relates to the structure. 
- Must not occur to any structure which is within (i) an area to which a special amenity 

order relates; (ii) an area of special planning control; and/or (iii) within the relevant 
perimeter of an site designated under the Major Accidents Directive.   

 
Finally, sub article 10(6)(d)(xi) states that “No development shall relate to matters in respect of 
which any of the restrictions set out in subparagraph (iv), (vii), (viiA), (viiB), (viiC), (viii) or (ix) of 
article 9(1)(a), or paragraph (c) or (d) of article (9)(1), would apply”.  With regard to the current 
development proposal, it should be noted that Article 9(1)(a)(viii) states the following 
development shall be de-exempted:  
 

if the carrying out of such development would— 
 

consist of or comprise the extension, alteration, repair or renewal of an 
unauthorised structure or a structure the use of which is an unauthorised use, 

 
 
7. Assessment  
Is or is Not Development  
As noted above, the presented proposal involves the change of use of the second floor of an 
existing commercial unit, the ground floor of which is being used as an off licence.  Having 
reviewed the drawings which accompanied the application, I am satisfied that this proposed 
change of use also involves works to subdivide the space into rooms and fit out the proposed 
apartment. 
 
Therefore, having regard to the definition of development, as provided by Section 3(1) of the 
Act, I am satisfied that the proposal, as currently presented, represents development in terms 
of the Act in the form of both change of use and works.  
 
Is or is not Exempted Development  
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Article 10(6)(b) and Article 10(6)(c) of the Regulations provide for a change of use to residential 
use from Class 1, 2, 3, 6 or 12 of Part 4 of Schedule 2 as exempted development.   
 
One of the pre-requisites of the foregoing exemption is that would be developers can 
demonstrate that the relevant structure/unit has been vacant for the preceding two years.  In 
this instance, the Applicant has not provided any indication that the area to which the 
application relates is vacant or has been vacant for any period of time.  As such, it is unclear if 
they can comply with this requirement (although this could be clarified by way of a further 
information request).  
 
I note that the current use of this area is referred to as a function room on the submitted 
drawings which accompanied the application.  No drawings of the ground or first floor areas 
beneath this function room have been provided with the application but, as noted above, it is 
apparent (having visited the site) that the permitted bar/bistro use has been replaced by a 
large off-licence.  This change of use has occurred without the benefit of planning permission 
and is considered to be unauthorised.  
 
Therefore, while the permitted use of this function room (residents conference area) is as part 
of a public house, the fact that the public house itself has been the subject of an unauthorised 
change of use means that the provisions of Article 9(1)(a)(iv) are relevant.   
 
The current proposal would result in the alteration of a structure the use of which is 
unauthorised.  As such, the exemption as provided by Article (10)6 which would otherwise be 
available is de-exempted as confirmed by Article 10(6)(d)(xi).  
 
As such, it is concluded that the proposal to change the use of the second floor area from its 
permitted ‘commercial’ (residents conference area) use to residential use does not benefit 
from the exempted development provision as provided by Article 10(6) of the Regulations.  
 
 
8. Conclusion and Recommendation  
Having regard to the foregoing, it is considered that the proposal for the development 
consisting of the: 
 

Change of use from exemption from commercial to residential.   
 
Is development and is not exempted development on the basis that it forms part of a structure 
the current use of which is unauthorised and which, on this basis, does not benefit from the 
exemption that ordinarily provided by Article (10)(6) of the Planning and Development 
Regulations 2001 (as amended).  
 
 
 
 
______________ 
Peter O’Connor 
Assistant Planner 
01.09.2023  
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Appendix 1: Site Photos as Taken (09.08.2023) 

 




























