




23 August 2023  

D 269 23 

DECLARATION OF EXEMPTION APPLICATION: SAM BLACK (BLACKS 
BRWERY & DISTILLERY), CAPPAGH, KINSALE, COUNTY CORK  

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 

To Whom It May Concern 

I refer to a declaration received from McCutcheon Halley, on behalf of a project by 
Sam Black (Blacks Brewery & Distillery). 

The referral on development entails installation of 150mm diameter water main and 
63mm diameter wastewater rising main between the foul pumping station in Blacks 
Brewery up to a connection point in Kinsale WWTP (linear length circa 352m).    

ASSESSMENT 

To start with the proposal and works constitute ‘development’ as defined by S.2 and 
S.3 of the Planning Acts.   

Article 6 

The proposed development comes within the scope of Article 6, Schedule 2, Part 1, 
Class 48 of the Planning Regulations.  There are no conditions or limitations, under 
this Class 48. 

 
Extract from Planning Regulations 

Article 9 

Article 9 of the Planning Regulations 2001 (as amended) places certain restrictions 
on Article 6 exemptions under same Regulations. 

I have checked off the criteria or limitations set out in Article 9(1) taking into 
consideration information supplied in Table 5:2 provided by McCutcheon Halley in 
their planning submission.  

It should be noted 220m of the 353m project lies on lands zoned and protected ‘open 
space’ in the County Development Plan 2022.  This Objective (KS-GC-02) that seeks 
to protect the scenic amenities of the area and support high biodiversity value 
wetland habitats and associated species. There is a presumption against 
development. Opportunities for biodiversity enhancement should be encouraged. 

On basis of zoning objective in CDP 2022, I have looked closely at Article 9(1) and 
specifically the following two criteria from Article 9: 



(vii) consist of or comprise the excavation, alteration or demolition (other than peat extraction) of 
places, caves, sites, features or other objects of archaeological, geological, historical, scientific or 
ecological interest, the preservation, conservation or protection of which is an objective of a 
development plan or local area plan for the area in which the development is proposed or, pending 
the variation of a development plan or local area plan, or the making of a new development plan or 
local area plan, in the draft variation of the development plan or the local area plan or the draft 
development plan or draft local area plan,  

(viiC) consist of or comprise development which would be likely to have an adverse impact on an area 
designated as a natural heritage area by order made under section 18 of the Wildlife (Amendment) 
Act 2000. 

Having regard to the submitted Ecological Impact Assessment, in particular 
construction impacts associated with the proposed directional drilling techniques, 
screening of construction activity offered by stand of trees running between the 
project and edge of the Commoge Marsh – and avoidance of disturbance of the 
stand of discovered survey Janpanese Knotweed, it is my opinion construction and 
operational impacts has (or had) minimal impacts on the ecological interests (habitat 
and species) associated with the Commoge Marsh.   

The Councils Ecologist is satisfied with the referral and has no objections (report in 
Appendix 1).  

I have left a message for the applicant’s agent Michael Murphy to contact me so I 
can enquire and request their client addresses concerns raised by the Council 
Ecologist re: disturbance and/or removal of knotweed in their forthcoming planning 
application.   

Other 

The agents have supplied screening report for natura 2000 sites.   

The proposed development does not come within scope of a mandatory EIA.  And 
the need for environmental impact assessment can be excluded at preliminary 
examination and a screening determination is not required (Appendix 2). 

Having regard to this separation distance from the site, coupled with the scale, and 
nature of development it there is no potential for the proposed development to give 
rise, or contribute to negative impacts on any Natura 2000 site which could be 
significant.   

CONCLUSION  

The proposed development comes within the scope of Class 48 in Part 1, 
Schedule 2, Article 6 in Planning Regulations 2001 (as amended) – and 
complies with Article 9(1) of the Planning Regulations 2001 (as amended).   

Steve Baxter 
Executive Planner 
BA Hons Dip Town Planning 
 

 



 

 

APPENDIX 1: CCC Ecology Report 
Ref. D269.23 Proposal for the installation of a 150mm dia. watermain and a 63mm dia. 
wastewater (foul) rising main from Black’s Brewery to a connection point in Kinsale Wastewater 
Treatment Plant at Blacks Brewery (Former Shirt Factory), Cappagh, Kinsale. 

The subject Section 5 Declaration application has been referred to this department to confirm 
whether any ecological related restrictions on exemptions are relevant in this case. This report 
should be read in conjunction with the application material received.  

This section 5 declaration application queries whether works already undertaken for the connection 
of a 150mm dia. watermain and a 63mm dia. wastewater (foul) rising main from a foul pumping 
station in the service yard area of the recently permitted Blacks Brewery to a connection point on an 
access road to Kinsale Wastewater Treatment Plant is exempt from planning permission.  

Per the submitted documentation the works undertaken were done so by directional drilling, where 
3 drill pits measuring 2m long by 1m wide by 1m deep where dug along the route with a special 
cutting tool then pushed into the ground and guided to the next pit. It is stated that upon 
completion of the works the drill pits backfilled with topsoil that was removed during their 
construction.  

Figure 1: Site Location  

 

Article 9 Restrictions Assessment 



Should the proposal be considered under Class 48 of Part 1 of Schedule 2 of the Planning and 
Development Regulations 2001 (as amended) which is for the ‘The connection of any premises to a 
wired broadcast relay service, sewer, watermain, gas main or electricity supply line or cable, 
including the breaking open of any street or other land for that purpose.’ development to which 
Article 6 of the Planning and Development Regulations 2001 (as amended) relates shall not be 
exempted development for the purposes of the Act should any Article 9 restrictions apply.  

I have reviewed the proposal having regard to the Article 9(1)(a)(vii), (viiB) and (viiC) which include 
ecological related restrictions on Article 6 exemptions as detailed in columns 1 and 2 of Table 1 
below.  I include my conclusion in relation to this assessment in Table 1 also. I have had regard to 
the ecological reports submitted in support of this application as part of my determination.  

Table 1: Article 9 Restrictions Assessment (Ecological Related) 

Relevant 
Provisions 

Detailed Provisions  

Article 9 
(1)(a)(vii) 

consist of or comprise the excavation, alteration or demolition (other than 
peat extraction) of places, caves, sites, features or other objects of 
archaeological, geological, historical, scientific or ecological interest, the 
preservation, conservation or protection of which is an objective of a 
development plan or local area plan for the area in which the development is 
proposed or, pending the variation of a development plan or local area plan, 
or the making of a new development plan or local area plan, in the draft 
variation of the development plan or the local area plan or the draft 
development plan or draft local area plan, 

Conclusion of Assessment - Having regard to the information provided and findings of the 
Ecological Impact Assessment report submitted in support of this application and noting the 
manner in which the works were undertaken i.e. Horizontal Directional Drilling, I am satisfied that 
the proposal as presented has not significantly impacted on any features or other objects of 
ecological interest in respect of this Article 9 restriction on exemption. 
Article 9 
(1)(a)(viiB) 

comprise development in relation to which a planning authority or An Bord 
Pleanála is the competent authority in relation to appropriate assessment and 
the development would require an appropriate assessment because it would 
be likely to have a significant effect on the integrity of a European site 

Conclusion of Assessment - I note the conclusions of the submitted a Screening for Appropriate 
Assessment report and I too am satisfied that proposed development does not pose a risk of 
significant effects on any Natura 2000 site based on the following; 
 

• There is no spatial overlap between the proposed development site and any Natura 2000 
site; 

• The development site does not form part of the SAC or SPA, nor does it require resources 
from these designated sites thereby ruling out any direct habitat loss impacts; 

• An ecological appraisal of the works area indicates it supports common habitats which are 
not of high value in the context of European designation.  

• The development footprint does not represent a critical foraging habitat for qualifying 
interest species of nearby European Designated Sites.  

• The risk of surface water emissions associated with the development is considered low 
during the construction phase and imperceptible during the post construction phase. It is 
noted given the intervening distances, the dilution provided in the marine environment 
and naturally fluctuating levels of silt, impacts are only likely to arise from extremely 
severe levels of siltation during construction. The risk of silt being generated is low given 



the scope and nature of the works undertaken.  
• No direct loss, alteration or fragmentation of habitats will occur within any Natura 2000 

site. 
• Given the large expanse of marine habitat between the site and European Designated 

Sites the risk of spread of invasive species can be excluded.  
 
As such I am satisfied that the proposed development is not likely to have had a significant effect 
on the integrity of a European Site and therefore a Stage 2 Appropriate Assessment is not 
required in relation to the development. 
Article 9 
(1)(a)(viiC) 

consist of or comprise development which would be likely to have an adverse 
impact on an area designated as a natural heritage area by order made under 
section 18 of the Wildlife (Amendment) Act 2000. 

Conclusion of Assessment -  
Based on the location of the works and the information provided, including the assessment 
provided within the submitted Ecological Impact Assessment report, I am satisfied that the 
proposal will not have an adverse impact on a natural heritage area. 
 

Conclusion  

Having regard to the proposal as presented, I am satisfied that the proposal is not likely to have had 
a significant effect on the integrity of a European Site and therefore a Stage 2 Appropriate 
Assessment is not required. Furthermore, the works undertaken in respect of this application have 
not had a significant effect on any features or other objects of ecological interest.  

Ian McDermott 

Assistant Ecologist - Ecology Office  

18/08/2023 

__________________________________________________________________________________ 

Note: In the course of assessing this application, it came to this office’s attention that significant 
works outside those previously permitted under planning register reference 21/ 6582 have taken 
place. These works would appear to include the development of a car park and stockpile area, and 
extensive site clearance works outside the permitted development boundary, including within areas 
noted to be contaminated with the high-risk invasive species Japanese knotweed – see below 
imagery. These works raise particular concern to this office given proximity of same to the sensitive 
Commoge Marsh. Therefore, it is the opinion of this office that urgent investigation is required given 
that the unauthorised works may have had and / or could be resulting in the following: 

• Impacts to the hydrology of Commoge Marsh; 
• Loss of high value habitat within Commoge Marsh; 
• Disturbance of species utilising Commoge Marsh; and 
• The spread of a high-risk invasive species on the Third Schedule list of the European 

Communities (Birds and Natural Habitats) Regulations 2011 [S.I.477/2011] 



 

Figure showing boundary of permitted development 21/ 6582 in orange in comparison to area of 
works undertaken as shown in a Google Earth image dated 6th of June 2023.  

 

Figure showing the extensive area of clearance works undertaken which as shown in figure 2.1 of a 
Japanese knotweed management plan submitted under planning register reference 21/ 6582 was 
recorded to be contaminated with the high-risk invasive species Japanese knotweed (pink shading). 
Condition 13 of the grant of approval for planning register reference 21/ 6582 states that ‘Japanese 
knotweed shall be treated in accordance with the Japanese knotweed Management Plan received by 
the Planning Authority on 23/12/21. Furthermore, all works shall be implemented in accordance with 
the management plan and as updated by conditions of planning herein.’ The works undertaken in my 
opinion have also breached Condition 13 of the planning permission.  

 

 

 

 

 



APPENDIX 2: EIA – Preliminary Assessment 
Development Summary See above 

Examination 

 Yes / No / 
Uncertain  

1. Is the size or nature of the proposed development exceptional in the 
context of the existing environment? 

NO 

2. Will the development result in the production of any significant waste, or 
result in significant emissions or pollutants? 

NO 

3. Is the proposed development located on, in, adjoining or have the 
potential to impact on an ecologically sensitive site or location? 

NO 

4. Does the proposed development have the potential to affect other 
significant environmental sensitivities in the area?   

NO 

Comment (if relevant) 

Having regard to the location nature, scale, use and size of the proposed development it 
would not result in a real likelihood of significant effects on the environment.  The need for 
environmental impact assessment can, therefore, be excluded at preliminary examination 
and a screening determination is not required. 

Conclusion 

Based on a preliminary examination of the nature, size or location of the development, is 
there a real likelihood of significant effects on the environment? 

There is no real likelihood of significant effects on 
the environment 

EIAR not required x 

There is significant and realistic doubt in regard to 
the likelihood of significant effects on the 
environment 

Screening 
Determination required 

 

Sch 7A information 
submitted? 

Yes No 

There is a real likelihood of significant effects on the 
environment 

EIAR is required 

(Issue notification) 
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