




Dated 08/04/2024 

Planners Report 

Section 5 Declaration Reference D/206/24 

 

The Question  

Whether the change of use of the ground floor from a retail shop to residential is / is not exempted 

development for the purposes of the Planning and Development Act.  

 

Site Context  

The subject site comprises a three storey property namely Mitchell House which fronts onto Main 

Street and the R-581-58. There are a mix of residential and commercial properties along both sides of 

this street. The site is within the development boundary of Doneraile and is partly situated within 

Doneraile Court Architectural Conservation Area. The applicant notes that no structural changes are 

proposed to facilitate the change of use. 

 

 
 
Figure 1: Site Location within Doneraile village. Source: Site Location Map, as submitted.  

 

Planning History 

There is no planning history on record for the subject site.    



 

 

Figure 2: Front and rear elevations, as submitted. 

 

Appropriate Assessment / Environmental Impact Assessment 

Section 4(4) of the PDA 2000 (as amended) de-exempts any development which requires an EIA or AA.  

Parts 1 and 2 of Schedule 5 of the Planning and Development Regulations lists the development types 

which may require an EIA, for the purposes of Part 10 of the Planning and Development Regulations 

2001, (as amended).  

Having regard to the above, it is considered that the development proposal would not require a 

mandatory or sub-threshold EIA. Furthermore, having regard for the nature of the development 

proposal and the distance to the Natura 2000 site, it is considered that the proposal would not trigger 

the need for an Appropriate Assessment.  

 

Statutory Provisions  

Planning and Development Act, 2000 (as amended)  

Section 3 (1) states that, 

“In this Act, “development” means, except where the context otherwise requires, the carrying out of 

any works on, in, over or under land or the making of any material change in the use of any structures 

or other land”. 

“Works includes any act or operation of construction, excavation demolition extension, alteration, 

repair or renewal”.  

 

Section 4 (1)(h) states:  

‘‘development consisting of the carrying out of works for the maintenance, improvement or other 

alteration of any structure, being works which affect only the interior of the structure or which do not 



materially affect the external appearance of the structure so as to render the appearance inconsistent 

with the character of the structure or of neighbouring structures;’’ 

 

Section 4 (2) of the Act provides that the Minister may, by regulations, provide for any class of 

development to be exempted from development for the purposes of the Planning and Development 

Act.  

 

Planning and Development Regulations, 2001 (as amended) 

Article 6, Part 1  

“Subject to article 9, development consisting of a class specified in column 1 of part 1 of schedule 2 

shall be exempted for the purposes of the Act, provided that such development complied with the 

conditions and limitations specified in column 2 of the said Part 1 opposite the mention of that class in 

the said column 1.” 

 

In this regard it is noted that there is no exemption listed under Article 6, Schedule 2 of the Planning 

and Development Regulations 2001 (as amended) for the development described as; 

‘‘the change of use of the ground floor from a retail shop to residential at Mitchell House, Main 

Street, Doneraile.’’ 

 

The proposal consists of a change of use of the ground floor of an existing building. Therefore Section 

4 of the Planning and Development Act 2000 (as amended) will be relevant to the assessment of this 

Section 5 Declaration. 

 

In addition, the regulations cited as the Planning and Development (Amendment)(No.2) Regulations 

2018 are applicable and relevant. Sub-article 10(6) of the regulations (S.I. No. 75/2022) are of note. 

Under Article 9(1), Development to which article 6 relates shall not be exempted development for the 

purposes of the Act, if the carrying out of the development engages one of the de-exemptions listed. 

 

Request of Further Information & Response 

The applicant was requested to submit further information in relation to the following: 

 

1. You are requested to confirm if the structure concerned has been vacant for a period of 2 

years or more immediately prior to the commencement of the proposed development. 

 

Response: The applicant’s response confirms that the property was vacant from February 

2013 until April 2015 when Mr. Hickey purchased the property. Affidavits have been submitted 

by Mr. Hickey via email on 05/04/2024. 

 



 

 

2. You are requested to confirm that the structure has at some time been used for the purpose 

of its current use class, being Class 1, 2, 3, 6 or 12. Photographic evidence of its current 

use/state shall be submitted.  

 

Response: The FI response states: ‘‘The structure was used as a typical main street commercial 

property with residential accommodation above a ground floor shop. The structure of the 

ground floor has not been altered and consists of a large ground floor unit with storage at the 

rear. There is a staircase leading to the upper floors via an internal stairwell. The enclosed 

photos show the ground floor previous commercial unit.’’ 

 

 

3. You are requested to submit a schedule of floor areas and storage spaces to demonstrate that 

the proposal complies with the minimum floor area requirements and minimum storage space 

requirements of the “Sustainable Urban Housing: Design Standards for New Apartments – 

Guidelines for Planning Authorities”. 

 

Response: The applicant states that the entire property is proposed as one residential unit and 

is not sub-divided into individual apartments. The schedule of areas is as follows: 

 

Ground floor: Total Area, 138.5m2, Storage Area 25m2. 

First Floor:Total Area, 77.25m2, Storage Area, 9m2 

Second Floor:Total Area, 77.25m2, Storage Area, 1.5m2 

 

 

4. You are requested to demonstrate that rooms for use as habitable rooms shall have adequate 

natural light. ‘Habitable room’ means a room used for living or sleeping purposes but does not 

include a kitchen that has a floor area of less than 6.5 square metres. 

Response: The FI response states that all habitable rooms in the property have natural 

ventilation from a window/door except for the internal en-suite on the second floor. This room 

is ventilated mechanically which is operated with the light switch upon entering the room. 

 

A phone call with Mr. Hickey took place on 05/04/2024 and subsequently affidavits were sent via email 

also on 05/04/2024 which confirm that Mr. Hickey purchased the property in April 2015. Mr. Hickey 

also confirmed via email that the change of use from a retail shop to a residential use has already been 

undertaken at Mitchell House, Main Street, Doneraile and the works were carried out in 2015. It 

appears from discussions and the submitted documentation that the retail use was abandoned in 2013 

by the previous owners and changed to a residential use in 2015 when Mr. Hickey purchased the 

property.  

 

 

 



Assessment 

The section 5 pertains to a change of use from retail to residential on the ground floor (40sq.m) of 

Mitchell House, Main Street, Doneraile. The cover letter dated 23/01/2024 states that no structural 

changes are required to the building which is welcome as the structure is within an ACA. The 

application was forwarded to the Conservation Officer but no comments have been received to date. 

 

Fig. 3 Ground floor plan change of use outlined in blue. 

 

Having regard to the question posed to the Planning Authority, the proposal constitutes 

“development” as set out under Section 3 of the Planning and Development Act 2000, in that “works”, 

which by interpretation as set out under Section 2 of the Act, includes “any act or operation of 

construction, excavation, demolition, extension, alteration, repair or renewal” and a material change 

of use has been carried out to the existing building. The question therefore is whether or not these 

“works” constitute “exempted development”, for the purposes of this Act.  

 

The regulations cited as the Planning and Development (Amendment)(No.2) Regulations 2018 are 

noted. Sub-article 10(6) of the regulations (S.I. No. 75/2022) is noted (see Appendix). The exemption 

applies to existing buildings that have a current commercial use with reference to Classes 1, 2, 3, and 

6 of Part 4 to Schedule 2 of the Planning and Development Regulations 2001. The definition of these 

Classes is set out below: 

 

 



Class 1: Use as a shop. 

Class 2: Use for the provision of (a) financial services, (b) professional services (other than 

health or medical services), (c) any other services (including use as a betting office), where the 

services are provided principally to visiting members of the public. 

Class 3: Use as an office, other than a use to which class 2 of this Part of this Schedule applies. 

Class 6: Use as a residential club, a guest house or a hostel (other than a hostel where care is 

provided). 

Class 12: Use as a Public House, meaning a premises which has been licensed for the sale and 

consumption of intoxicating liquor on the premises under the Licensing Acts 1833 to 2018. 

 

Upon receipt of the further information response, it is evident that the property was once in 

commercial use as the submitted affidavit refers to ‘‘Doneraile Stores’’ however no photographic 

evidence has been submitted of this previous use. Photographs of the ground floor at present have 

been submitted which show that the change of use from a retail shop to a residential use has already 

occurred. The ground floor now appears to be used as a hallway/entrance, kitchen/dining/living space. 

The applicant has also confirmed via a phone call and via email that these works took place in 2015. 

 

Statutory Instrument No. 30 of 2018 amended Article 10 of the Planning and Development Regulations 

to provide an exemption, for a temporary period, for the change of use and related works of certain 

vacant commercial premises to residential without the need to obtain planning permission.  The 

exemption relates to existing buildings that have a current commercial use and which fall under Class 

1, 2, 3, 6 and 12 of Part 4 to Schedule 2 of the Regulations. 

The change of use, and any related works, must occur between when the 2018 Regulation came into 

operation on 8th February 2018 and the 31st December 2025. (My emphasis) 

 

It is therefore considered that the applicant cannot avail of this exemption as the property is not a 

current commercial use as the change of use to residential was undertaken in 2015 and prior to when 

the Regulation came into effect in 2018. The relevant period on this instance is defined as ‘‘the period 

from 8 February 2018 until 31 December 2025’’ as per the Regulations.  

 

Recommendation 

Having regard to: 

• The particulars received by the Planning Authority on 07/02/2024, 20/03/2024 & 

05/04/2024 

• Sections 3 and 4 of the Planning and Development Act (2000, as amended) 

• Schedule 2, Part 4, Classes 1, 2, 3 and 6 of the Planning & Development Regulations 

2001 (as amended)  

• Articles 6 & 9 of the Planning and Development Regulations (2001, as amended) 

• Statutory Instrument No. 75 of 2022. 



 

It is considered that, the change of use of the ground floor from a retail shop to residential at Mitchell 

House, Main Street, Doneraile ‘‘is development and is not exempted development.’’  

 

 

 
____________________ 

Alannah Hurley 

Assistant Planner 
08/04/2024 

 

The report of the Area planner is noted and I concur that the subject development is development 

and is not exempted development.  

 

Accordingly, whereas a question has been raised regarding whether the change of use of the ground 

floor from a retail shop to residential at Mitchell House, Main Street, Doneraile is or is not 

development and is or is not exempted development and having had regard to: 

• The particulars received by the Planning Authority on 07/02/2024, 20/03/2024 & 

05/04/2024 

• Sections 3 and 4 of the Planning and Development Act (2000, as amended) 

• Schedule 2, Part 4, Classes 1, 2, 3 and 6 of the Planning & Development Regulations 2001 

(as amended)  

• Articles 6, 9 and 10 of the Planning and Development Regulations (2001, as amended) 

• Statutory Instrument No. 75 of 2022, 

 

it is concluded by the Planning Authority that: 

 

the change of use of the ground floor from a retail shop to residential at Mitchell House, Main Street, 

Doneraile is development and is not exempted development.  

 

 

 

Louise Ahern 

A/Senior Executive Planner 

08/04/2024 

 

 



Appendix 1 – Article 10(6) 

 

 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Appendix 2 – Photographs of ground floor at present 

 

 

 



Tracy OCallaghan

From: 

Sent: 

To: 

Subject: 

Attachments: 

john Hickey 
 Friday 5 April 2024 12:50 
Planning Info 
For the attention of Alannah Hurley 
Declaration re Possession.pdf 

CAUTION FROM CORK COUNTY COUNCIL IT SECURITY: This email originated from outside of the organisation. Do not click links 

or open attachments unless you recognise the sender and know the content is safe. 

Dear Alannah, 

Further to our conversation today please find attachment from my solicitor . 

I wish to confirm that the ground floor of the premises was converted from commercial to residential in 2015. 

Ref.No.: D/206/24. 

Thank you for your help. 

Le meas, 

John Hickey 

1 













KIERAN O’CONNOR BEng(Hons) HND MIEI 
Consulting Engineer/Project Manager 

Clogheen House, MourneAbbey, Mallow, Co. Cork. 
___________________________________________________________________________ 
087/8126698  oconnorkieran6@gmail.com 
___________________________________________________________________________ 

 

 

 

Tracy O’Callaghan, 
Planning Department, 
Cork County Council, 
County Hall, 
Cork. 
 
Wednesday, 20 March 2024    Ref: D/206/24 
 

RE:  John Hickey: Mitchell House, Main Street, Doneraile, Co. Cork 
 
Dear Tracy, 
 
1. I have been informed by John Hickey’s solicitor that the property was vacant from 

February 2013 until April 2015 when Mr Hickey purchased the property. Linda 
Kelleher from Matthew Nagle Solicitors in Mallow can provide affidavits to this 
effect. 

 
2. The structure was used as a typical main street commercial property with 

residential accommodation above a ground floor shop. The structure of the 
ground floor has not been altered and consists of a large ground floor unit with 
storage at the rear. There is a staircase leading to the upper floors via an internal 
stairwell. The enclosed photos show the ground floor previous commercial unit. 

 
 
3. The entire property is proposed as one residential unit and is not sub-divided into 

individual apartments. The schedule of areas is as follows: 
a. Ground floor: Total Area, 138.5m2, Storage Area 25m2. 
b. First Floor:  Total Area, 77.25m2, Storage Area, 9m2 
c. Second Floor: Total Area, 77.25m2, Storage Area, 1.5m2 
 

4. All habitable rooms in the property have natural ventilation from a window/door 
except for the internal en-suite on the second floor. This room is ventilated 
mechanically which is operated with the light switch upon entering the room. 

 
 
 

________________________________ 
Kieran O’Connor BEng(Hons) HND MIEI  

mailto:oconnorkieran6@gmail.com
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Dated 28/02/2024 

Planners Report 

Sec�on 5 Declara�on Reference D/206/24 

 

The Ques�on  

Whether the change of use of the ground floor from a retail shop to residen�al is / is not exempted 
development for the purposes of the Planning and Development Act.  

 

Site Context  

The subject site comprises a three storey property namely Mitchell House which fronts onto Main 
Street and the R-581-58. There are a mix of residen�al and commercial proper�es along both sides of 
this street. The site is within the development boundary of Doneraile and is partly situated within 
Doneraile Court Architectural Conserva�on Area. The applicant notes that no structural changes are 
proposed to facilitate the change of use. 

 

 
 
Figure 1: Site Location within Doneraile village. Source: Site Location Map, as submitted.  

 

Planning History 

There is no planning history on record for the subject site.    



 

 

Figure 2: Front and rear elevations, as submitted. 

 

Appropriate Assessment / Environmental Impact Assessment 

Sec�on 4(4) of the PDA 2000 (as amended) de-exempts any development which requires an EIA or AA.  

Parts 1 and 2 of Schedule 5 of the Planning and Development Regula�ons lists the development types 
which may require an EIA, for the purposes of Part 10 of the Planning and Development Regula�ons 
2001, (as amended).  

Having regard to the above, it is considered that the development proposal would not require a 
mandatory or sub-threshold EIA. Furthermore, having regard for the nature of the development 
proposal and the distance to the Natura 2000 site, it is considered that the proposal would not trigger 
the need for an Appropriate Assessment.  

 

Statutory Provisions  

Planning and Development Act, 2000 (as amended)  

Sec�on 3 (1) states that, 

“In this Act, “development” means, except where the context otherwise requires, the carrying out of 
any works on, in, over or under land or the making of any material change in the use of any structures 
or other land”. 

“Works includes any act or operation of construction, excavation demolition extension, alteration, 
repair or renewal”.  

 

Sec�on 4 (1)(h) states:  

‘‘development consisting of the carrying out of works for the maintenance, improvement or other 
alteration of any structure, being works which affect only the interior of the structure or which do not 



materially affect the external appearance of the structure so as to render the appearance inconsistent 
with the character of the structure or of neighbouring structures;’’ 

 

Sec�on 4 (2) of the Act provides that the Minister may, by regula�ons, provide for any class of 
development to be exempted from development for the purposes of the Planning and Development 
Act.  

 

Planning and Development Regula�ons, 2001 (as amended) 

Ar�cle 6, Part 1  

“Subject to article 9, development consisting of a class specified in column 1 of part 1 of schedule 2 
shall be exempted for the purposes of the Act, provided that such development complied with the 
conditions and limitations specified in column 2 of the said Part 1 opposite the mention of that class in 
the said column 1.” 

 

In this regard it is noted that there is no exemp�on listed under Ar�cle 6, Schedule 2 of the Planning 
and Development Regulations 2001 (as amended) for the development described as; 

‘‘the change of use of the ground floor from a retail shop to residential at Mitchell House, Main 
Street, Doneraile.’’ 

 

The proposal consists of a change of use of the ground floor of an exis�ng building. Therefore Sec�on 
4 of the Planning and Development Act 2000 (as amended) will be relevant to the assessment of this 
Sec�on 5 Declara�on. 

 

In addi�on, the regula�ons cited as the Planning and Development (Amendment)(No.2) Regula�ons 
2018 are applicable and relevant. Sub-ar�cle 10(6) of the regula�ons (S.I. No. 75/2022) are of note. 
Under Ar�cle 9(1), Development to which ar�cle 6 relates shall not be exempted development for the 
purposes of the Act, if the carrying out of the development engages one of the de-exemp�ons listed. 

 

Assessment 

The sec�on 5 pertains to a change of use from retail to residen�al on the ground floor (40sq.m) of 
Mitchell House, Doneraile. The cover leter dated 23/01/2024 states that no structural changes are 
required to the building which is welcome as the structure is within an ACA. The applica�on was 
forwarded to the Conserva�on Officer but no comments have been received to date. 



 

Fig. 3 Ground floor plan change of use outlined in blue. 

 

Having regard to the ques�on posed to the Planning Authority, the proposal cons�tutes 
“development” as set out under Sec�on 3 of the Planning and Development Act 2000, in that “works”, 
which by interpreta�on as set out under Sec�on 2 of the Act, includes “any act or operation of 
construction, excavation, demolition, extension, alteration, repair or renewal” and a material change 
of use is proposed to be carried out to the exis�ng building. 

 

The ques�on therefore is whether or not these “works” cons�tute “exempted development”, for the 
purposes of this Act.  

 

The key ques�on therefore is whether the proposal is or is not exempted development. As shown 
above in figure 2, the applicant has outlined in blue the proposed change of use area from retail to 
residen�al however, details regarding the proposed internal layout have not been submited. It is 
unclear whether internal subdivision of this room is required to facilitate the change of use, if 
apartments are proposed and how many.  

 

The regula�ons cited as the Planning and Development (Amendment)(No.2) Regulations 2018 are 
noted. Sub-ar�cle 10(6) of the regula�ons (S.I. No. 75/2022) is noted (see Appendix). The exemp�on 
applies to exis�ng buildings that have a current commercial use with reference to Classes 1, 2, 3, and 



6 of Part 4 to Schedule 2 of the Planning and Development Regula�ons 2001. The defini�on of these 
Classes is set out below: 

Class 1: Use as a shop. 

Class 2: Use for the provision of (a) financial services, (b) professional services (other than 
health or medical services), (c) any other services (including use as a betting office), where the 
services are provided principally to visiting members of the public. 

Class 3: Use as an office, other than a use to which class 2 of this Part of this Schedule applies. 

Class 6: Use as a residential club, a guest house or a hostel (other than a hostel where care is 
provided). 

Class 12: Use as a Public House, meaning a premises which has been licensed for the sale and 
consumption of intoxicating liquor on the premises under the Licensing Acts 1833 to 2018. 

 

The applicant has stated that the current use is a retail/shop, however, the applicant will need to clarify 
that the structure concerned has been vacant for a period of 2 years or more immediately prior to the 
commencement of the proposed development. 

 

In the event that the applicant wishes to pursue apartment(s) on the ground floor, details including 
the number of units/beds and a schedule of floor areas and storage spaces are required to 
demonstrate that the proposal complies with the minimum floor area requirements and minimum 
storage space requirements of the “Sustainable Urban Housing: Design Standards for New Apartments 
– Guidelines for Planning Authorities”. 

The applicant should be requested to demonstrate that rooms for use as habitable rooms have 
adequate natural light. 

 

Recommenda�on 

It is considered that the Planning Authority does not have sufficient informa�on to determine this 
Sec�on 5. I recommend that the applicant is requested to submit the following further informa�on in 
accordance with Sec�on 5 (2)(b): 

 

1. You are requested to confirm if the structure concerned has been vacant for a period of 2 
years or more immediately prior to the commencement of the proposed development. 
 
 

2. You are requested to confirm that the structure has at some �me been used for the purpose 
of its current use class, being Class 1, 2, 3, 6 or 12. Photographic evidence of its current 
use/state shall be submited. 
 

3. You are requested to submit a schedule of floor areas and storage spaces to demonstrate that 
the proposal complies with the minimum floor area requirements and minimum storage space 



requirements of the “Sustainable Urban Housing: Design Standards for New Apartments – 
Guidelines for Planning Authorities”. 
 

4. You are requested to demonstrate that rooms for use as habitable rooms shall have adequate 
natural light. ‘Habitable room’ means a room used for living or sleeping purposes but does not 
include a kitchen that has a floor area of less than 6.5 square metres. 

 

 
____________________ 

Alannah Hurley 

Assistant Planner 
28/02/2024 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

Appendix 1 – Ar�cle 10(6) 

 

 

 



 

 




























