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17t June 2024

REF: D/232/24
LOCATION Broomfield Ridge Bridge, Knockgriffin, Midleton, Co. Cork.

RE DECLARATION OF EXEMPTED DEVELOPMENT UNDER SECTION 5 OF THE
PLANNING & DEVELOPMENT ACT 2000 - 2010.

Dear Sirs,

On the basis of the information submitted by you on 16th May 2024 the Planning Authority, having
considered the question whether or not the repair and partial reconstruction of part of Broomfield Ridge
Bridge (also known as Moore’s Bridge) at Broomfield Ridge Bridge, Knockgriffin, Midleton, Co. Cork
is or is not development and is or is not exempted development has declared that the Planning Authority are
precluded from making a determination on this application, pending a resolution of the status of the

structure.

The Planning Authority in considering this referral had particular regard to:

e Sections 3(1), 4(1), and 4(2) of the Planning and ent Act 2000 (as amended),
Articles 6 and 9 of the Planning and Development ns 2001 (as amended)
OPW Section 50 consent process, and
The particulars received by the Planning Authority on 16t May 2024.

And Whereas Cork County Council has concluded that -
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resolution of the status of the structure.

We are Cork.



such fee as may be prescribed, refer a declaration for review by the Board within 4 weeks of the
date of the issuing of the declaration.

Yours faithfully,

/'——’! e 2
KEVIN O’ REGAN,
SENIOR EXECUTIV FICER,
PLANNING DEPARTMENT.

In order to process your query, it may be necessary for Cork County Council to collect Personal information from
you. Such information will be processed in line with our privacy statement which is available to view
at htlgs:z’!www.corkcoco‘ie:‘privacy—statement~cork-countv-council




Declaration on Exempted Development under Section 5 of the Planning and Development
Act 2000

D232-24 - Repair/ Replacement of Moores Bridge, Midleton

The Question

The applicant is querying whether the repair and partial re-construction of Moore’s Bridge
is/ is not exempted development for the purposes of the Act

Planning History




It is stated that the bridge has been in existence pre-adoption of Planning Code (1963). This
is not disputed

Statutory Provisions

I consider the following statutory provisions relevant to this referral case:

Planning and Development Act, 2000

Section 3 (1) states:-

“In this Act, “development” means, except where the context otherwise requires, the
carrying out of works on, in over or under land, or the making of any material change of use
of any structures or other land.”

Works” includes any act or operation of construction, excavation, demolition, extension, alteration,
repair or renewal”.

S4(1)(h) “for the maintenance, improvement or alteration of any structure being works
which affect only the interior of the structure or which do not materially affect the external
appearance of the structure so as to render the appearance inconstant with the character of
the structure or of neighbouring structures”



Section 4 (2) of the Act provides that the Minister may, by regulations, provide for any class
of development to be exempted development. The main regulations made under this
provision are the Planning and Development Regulations, 2001.

Planning and Development Regulations, 2001

Article 6(1) of the Regulations states as follows:- “(a) Subject to article 9, development consisting
of a class specified in column 1 of Part 1 of Schedule 2 shall be exempted development for the purposes
of the Act, provided that such development complies with the conditions and limitations specified in
column 2 of the said Part 1 opposite the mention of that class in the said column 1

Article 9 (1) of the Regulations sets out circumstances in which development to which
Article 6 relates shall not be exempted development.

Assessment

Having regard to the questions posed, the proposal constitutes “development” as set out
under S3 of the Planning and Development Act 2000 in that “works” are proposed to be
carried out on the site. The question therefore is whether or not these “works” constitute
“exempted development” for the purposes of the Act

The applicant has outlined in writing the extent of the works required to repair/ replace
elements of the bridge which were damaged in recent flood events. No supplementary
drawings have been submitted to illustrate. It is stated that the scope of work involves
removing of the footing/support that was dislodged during the flood damage and provision
of new flat span pre-cast concrete deck structure spanning the two remaining supports. The
new bridge deck will be placed at the same level as the original (or can be adjusted if
required by the PA). It is stated that total replacement works account for less than 50% of
the overall bridge structure.

At the outset, it would appear the extent of works proposed could fall under the scope of
S4(1)(h). This section deems works “for the maintenance, improvement or alteration of any structure
being works which affect only the interior of the structure or which do not materially affect the external
appearance of the structure so as to render the appearance inconstant with the character of the structure
or of neighbouring structures”. It would appear based on a reading of the details that the bridge
“character” would not be altered to any significant degree however a full set of drawings
would be required to accurately determine same.



It is important to note that a separate Section 50 consent may be required from the OPW under
the Arterial Drainage Act, 1945, for construction/alterations works on bridges or culverts
(including reconstruction or restoration). The applicant may need to contact the OPW on this
matter as achieving a S50 consent may require an alternative design solution. The CFP
engineer has commented on this issue and has expressed the view that any replacement
structure at this location will likely need to be significantly larger and higher than the existing
Broomfield Ridge Bridge and would be likely to be similar in scale to the adjacent Tir Cluain
access bridge. This is related to wider flood risk concerns in this area. While this is s
speculative viewpoint, it does suggest that this question would need to be considered in more
detail by the applicant as there may be design ramifications that would need to be factored in

There is also another complicating matter. In this regard I refer to report of the A/County
Engineer John Slattery (see appendix A) on the historical status/context of the bridge.

“During the development of the adjoining Tir Cluain housing estate, a request for Section 50 consent
under the Arterial Drainage Act 45 was submitted to the OPW by the Tir Cluain developer. The
submission included for the construction of the new bridge serving Tir Cluain and the removal of
Moore’s Bridge. Consent was granted on that basis. However, the private bridge was never removed.
Moore’s Bridge is therefore Section 50 noncompliant.

Moore’s Bridge collapsed during Storm Babet. It is currently restricting the hydraulic capacity of the
river channel. The County Solicitor’s office is currently engaging with a solicitor representing Mr.
Garde with a view towards the removal of Moore’s Bridge..”

As per the detail above, it appears the subject bridge was required to be removed as part of
the S50 consent that was acquired to facilitate construction of the adjoining Tir Cluain
Bridge. The subject bridge was not removed therefore exists in contravention of the S50
consent. The question therefore is whether or not this breech of a separate consent renders
the subject bridge structure “unauthorised” for the purposes of the Planning Code. Please
note however that an “unauthorised structure” is defined under that act as a structure other
than—

(@) a structure which was in existence on 1 October 1964

The subject bridge was in existence prior to 1 October 1964 but its removal was required
as part of consent issued by a separate state agency (OPW). If this structure should not
legally be in existence as per that separate code, then there is a question as to whether or
not the S5 referral before CCC can be considered as to do so would imply a tacit
acceptance of an illegal entity. Legal opinion may be required to fully confirm/ refute this
position

On this question of the legality of the structure, it also appears its removal may also have
been a requirement of the planning consent granted for the original Tir Cluain development
permitted under 04/6170. Tir Clain is a housing development constructed on neighbouring
lands. Unfortunately, this file was damaged in the Co. Hall flood of 2009 thus no record of
the final drawings exists. Notwithstanding the CFP engineer has provided Taking In Charge
drawings which show an arrangement at the access bridge which includes for the removal
of the Broomfield Ridge (Moore’s) Bridge and a reconfiguring of the pre-existing
access/egress (see image below). Again, this calls into question the validity/status of the
bridge structure within a planning framework



Article 9 Restrictions

Restrictions on exemptions are listed under Article 9 of the Regulations. These would not
apply in the case of a consideration under S4

AA/EIA

Section 4(4) of the Act essentially de-exempts any development which attracts a requirement
for Environmental Impact Assessment (EIA) or Appropriate Assessment (AA).

In relation to EIA, part 2 of schedule 5 lists development which may require EIA for the
purposes of part 10 of Part 10 of the Planning and Development Act.

Having considered that detail I am satisfied the propsoal does not trigger any requirement
for mandatory or sub-threshold EIA.

In relation to AA, the proposal would involve construction works on a bridge where a
direct hydrogeological link to Natura 2000 sites exists. AA screening would likely need to
be provided by applicant for review



Conclusion

In considering this referral, and in particular having regard to the site history and the legal
status of the subject bridge whereby its removal was required as part of an outstanding
OPW S50 consent process, the Planning Authority would appear precluded from making a
determination in this instance pending a resolution of the status of the structure.

Enda Quinn
Executive Planner
17/6/2024

Howvr LTI

Thomas Watt
Senior Executive Planner
17/06/24



Appendix A

Hi Enda,

Some background on this. Moore’s Bridge is a private bridge serving a private laneway. Its
construction predates ’64.

During the development of the adjoining Tir Cluain housing estate, a request for Section 50 consent
under the Arterial Drainage Act *45 was submitted to the OPW by the Tir Cluain developer. The
submission included for the construction of the new bridge serving Tir Cluain and the removal of
Moore’s Bridge. Consent was granted on that basis. However, the private bridge was never removed.
Moore’s Bridge is therefore Section 50 noncompliant.

Moore’s Bridge collapsed during Storm Babet. It is currently restricting the hydraulic capacity of the
river channel. The County Solicitor’s office is currently engaging with a solicitor representing Mr.
Garde with a view towards the removal of Moore’s Bridge. Cork County Council has a grant
allocation from the DHLGH for the removal of the bridge only. Though the County Solicitor’s office,
Cork County Council has offered to remove the collapse bridge and provide a permanent connection
between the Tir Cluain access road and the private laneway, at no cost to Mr. Garde or those
accessing their property from the private laneway.

It is the intention of Cork County Council to remove the bridge this summer, by agreement or
otherwise if required.

Regards,

John.

Sean O Slatara | Innealtéir Contae Gniomach

Combhairle Contae Chorcai | Halla an Chontae | Corcaigh | T12 R2NC | Eire
T +353-(0)21 — 428 5288 | M +353-(0)86 — 603 1642
john.slattery@corkcoco.ie | www.corkcoco.ie

Tairseach na gcustaiméiri: www.yourcouncil.ie

John Slattery | Acting County Engineer

Cork County Council | County Hall | Cork, T12R2NC | Ireland
T +353-(0)21 — 428 5288 | M +353-(0)86 — 603 1642
john.slattery@corkcoco.ie | www.corkcoco.ie

Customer Portal: www.yourcouncil.ie

Smaoinigh ar an timpeallacht sula ndéanann tu an riomhphost seo a phriontail. Please consider
the Environment before printing this mail.


mailto:john.slattery@corkcoco.ie
http://www.corkcoco.ie/
http://www.yourcouncil.ie/
mailto:john.slattery@corkcoco.ie
http://www.corkcoco.ie/
http://www.yourcouncil.ie/




Report - Coastal & Flood Projects Department

Reference: D/232/24
Applicant: Paul Moore and John Garde
Location: Broomfield Ridge Bridge, Knockgriffin, Midleton, Cork

1. Scope of Report

Review of the above application by Coastal and Flood projects. The proposed development is the
reconstruction of the damaged Broomfield Ridge Bridge (also known as Moore’s Bridge).

2. Background

Broomfield Ridge Bridge is a private bridge serving a private laneway. Its construction date is noted in
the application documents as being 1963. The bridge is understood to be owned by Mr John Garde,
with a number of private property owners on the adjacent laneway having a right of way over the
bridge, including (though not limited to) Mr Paul Moore. Mr Garde and Mr Moore are the applicants
in the current application.

During the development of the adjoining Tir Cluain housing estate (planning granted under Planning
04/6170), a request for Section 50 cansent under the Arterial Drainage Act 1945 was submitted to the
OPW by the Tir Cluain developer. The submission included for the construction of the new bridge
serving Tir Cluain and the removal of Moore’s Bridge. Consent was granted on that basis. However,
the private bridge was never removed. Moore’s Bridge is therefore Section 50 noncompliant, as is the
adjacent Tir Cluain Bridge.

CFP has requested that the Section 50 documentation be made available by OPW and are awaiting a
response.

Separately, CFP is aware that a letter of objection submitted in relation to CCC planning application
14/4270 (planning extension of 04/6170) states that the removal of the bridge in question was a
condition of the original planning in 2004.

Unfortunately, it appears that the planning file for 04/6170 was damaged in the flooding of County
Hall in 2009, and no records are available (to my understanding) which would confirm the consented
site layout. Notwithstanding this, the images below are from Taking In Charge drawings provided to
CFP by the Planning Directorate, and these show an arrangement at the access bridge which includes
for the removal of the Broomfield Ridge (Moore’s) Bridge and a reconfiguration of the pre-existing
access/egress.

This objection, and the drawings provided at Taking in Charge stage raise queries around the planning
status of the existing bridge.
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Figure 1: Tir Cluain Taking In Charge drawing
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Figure 2: Tir Cluain Taking in Charge drawing {zoomed in to show revised access/egress arrangement and private
bridge removed)



3. Review of application
3.1 Legislation referred to in application

The application contends that the proposed repair and partial reconstruction constitutes exempted
development under 4(1)(h) of the Planning & Development Acts.

Part 4(1)(h) includes the following category of development as being exempted development:
development consisting of the carrying out of works for the maintenance, improvement or other
alteration of any structure, being works which affect only the interior of the structure or which do not
materially affect the external appearance of the structure so as to render the appearance inconsistent
with the character of the structure or of neighbouring structures;

The application also contains relevant extracts from the Planning and Development Regulations,
including the following restrictions on exemption, under Article 9(1){a) of the Regulations — i.e. a
development shall not be exempted development where the development would:

(iii) endanger public safety by reason of traffic hazard or obstruction of road users,
And

(viii) consist of or comprise the extension, alteration, repair or renewal of an unauthorised structure or
a structure the use of which is an unauthorised use,

3.2 Impact of works on external appearance

No details as to the proposed works are provided, in particular no drawings of the proposed bridge
deck are provided, and it is not possible based on the information provided to conclude whether the
works will materially affect the external appearance of the structure.

The applicant’s agent states that “the new bridge deck will be placed at the same level as the original
bridge or can be placed at a slightly higher level if required/sought by the planning authority”. It is
important to note that Section 50 consent from the OPW under the Arterial Drainage Act, 1945, for
construction/alterations works on bridges or culverts (including reconstruction or restoration).
Accordingly, any works to this damaged bridge will require Section 50 consent from the OPW. While
this is a separate process, and without wishing to pre-empt the outcome of the OPW’s assessment of
any such application, it is my opinion that in order for Section 50 consent to be granted any
replacement structure at this location will need to be significantly larger and higher than the existing
Broomfield Ridge Bridge and would be likely to be similar in scale to the adjacent Tir Cluain access
bridge. (See figures 3 and 4 overleaf which illustrate the difference in height and scale between the
private bridge and the Tir Cluain bridge). It is extremely unlikely that a like-for-like replacement of
the bridge could secure Section 50 consent.

It is therefore recommended that the applicant should seek Section 50 approval from the OPW in
the first instance, in order to fully inform the design of the proposed works.

If a higher bridge was proposed by the applicant, and granted Section 50 consent by the OPW, it is
likely that substantial engineering works (e.g. retaining walls) would be required) to provide access to
the lane running south adjacent to the Owenacurra. | consider that this combined with the increase
in height could lead to a material change in the appearance of the structure.



3.3 Impact of proposed works on road safety

| further consider that such an increase in elevation of the bridge deck could lead to road safety issues
(i.e. endanger public safety by reason of traffic hazard), i.e. the gradient down from the replacement
bridge at the public road side (i.e. the eastern side) would be excessively steep and could pose
difficulty in terms of road safety (i.e. safe stopping before entry onto the public road).

Figure 3: View from South East of damaed bridge (November 223) with Tir Clualn Bridge in background -



o

Figure 4: View from wes over damaged Broomfield Ridge Bridge with Tir Cluain bridge to left of picture

3.4 Status of existing structure
Finally, and as outlined in the preceding discussion on background, the existing bridge is not compliant

with a consent under Section 50 of the Arterial Drainage Act (and perhaps is not compliant with
previous grant of planning also) and accordingly could be considered to be an illegal development.

4. Conclusion
Taking all of the above into account, | recommend refusal of the current application, given the limited
information available on the proposed works and the non-compliance of the existing bridge with a

previous consent granted under Section 50 of the Arterial Drainage.

Signed

Abee £

Alice Riordan
Senior Executive Engineer, Coastal and Flood Projects, 31-05-2024
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You should make sure that you are satisfied that any information/documentation that you submit is

a jate to be viewed by the public. Please do not submit any information that you do not want
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e Correspondence from (detailing how the benefit the land in questi ral
pUrposes)
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The planning process is an open and public one. In that context, all applications for Declarations of Exemption are
made available for public inspection.

is done so in order for us to process your application
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Hall, Carrigrohane Road, Cork, Ireland.



1. NAME OF APPLICANT: (ADDRESS TO BE SUPPLIED AT QUESTION A - CONTACT DETAILS)

Paul Moore and John Garde

2. POSTAL ADDRESS OF LAND OR STRUCTURE FOR WHICH DECLARATION OF
EXEMPTION IS SOUGHT:

Broomfield Ridge bridge, Knockagriffin, Midleton, Cork.

3.  QUESTION/DECLARATION DETAILS:
Please state the specific question for which a Declaration of Exemption is sought
Note: Only works listed and described under this section will be assessed under the Section 5 Declaration of Exemption

Seeking confirmation that the repair and partial reconstruction of part of Broomfield Ridge bridge that was
damaged by flooding is exempted development and does not therefore require planning permission on the
basis that the works constitute exempted development under Section 4(1)(h) of the PDA - see attached letter.




4. APPLICATION DETAILS:
Answer the following if applicable. Note: Floor areas are measured from the inside of the external
walls and should be indicated in square metres (mz)
(a) Floor area of existing/proposed structure(s): N/A
(b) If a domestic extension is proposed, have Yes No
any previous extensions/structures been D
erected at this location after 1% October, If yes, please provide floor areas (m?) and
1964 (including those for which planning previous planning reference(s) where applicable:
permission has been obtained):
(c) If achange of use of land and/or building(s)
is proposed, please state the following:
Existing/previous use Proposed use
(d) Are you aware of any enforcement Yes No [ x
proceedings connected to this site? l:l
If yes, please state relevant reference number(s):
5. LEGAL INTEREST OF APPLICANT IN THE LAND/STRUCTURE:

7.

Please tick appropriate box to show applicant’s
legal interest in the land or structure:

B. Other

A. Owner

Where legal interest is ““Other”, please state
your interest in the land/structure:

If you are not the legal owner, please state the
name of the owner/s (address to be supplied at
Question C in Contact Details):

Please note that John Garde is the legal owner of the
bridge and Paul Moore has a right of way over the
bridge.

PROTECTED STRUCTURE DETAILS / ARCHITECTURAL CONSERVATION AREA:

Is this a Protected Structure/Proposed Protected Structure or within the curtilage of a Protected

Structure: Yes

No X

If yes, has a Declaration under Section 57 of the Planning & Development Act 2000 been requested
or issued for the property by the Planning Authority:

If yes, please state relevant reference No.

Yes No

Is this site located within an Architectural Conservation Area (ACA), as designated in the County
No

Development Plan? Yes

[ |

X

APPROPRIATE ASSESSMENT:

Would the proposed development require an appropriate assessment because it would be likely to

have a significant effect on the integrity of a European site (SAC, SPA etc)? Yes
3

NOX




data

office;

Processing of your Declaration of Exemption application by the Planning Authority

1 give permission for my personal information 1o be processed for the purpose stated above

Signed
(By Applicant Only)

Date ’7/ | 9 5 / I3

Where Special Categories of personal data / sensitive personal data are provided as part of / in support of
a declaration application, explicit consent to the processing of the special categories of data must be
given by the person to whom the data refers, namely the Data Subject.

Special Categories of data / Sensitive Personal data include:

Race

Ethnic origin

Political opinions

Religion

Philosophical belicfs

Trade union membership

Genetic data

Biometric data

Health data

Concerning a natural person's sex life

Sexual orientation

r to personal our consent
w, anning A rsonal data
y ms ncil’s Pri
or in hardcopy from any Council office;
owIng purposes:

Sensitive personal data being submitted in support of Declaration of Exemption Application

IZ] 1 give permission for my sensitive personal data submitted o the Planning Authority 1o be processed
Jor the stated above.
Signed

-~

Date 25 S

Please note that all information / supporting documentation submitted will he available publicly to
view at the Planning Authority offices.



ADVISORY NOTES:

The application must be accompanied by the required fee of €80

The application must be accompanied by a site location map which 1s based on the Ordnance Survey map for the
area, ascale not less than 1000 and it shall clearly identify the site question

Sufficient information should be submitted to enable the Planning Authority to make a decision. If applicable, any
plans submitted should be to scale and based on an accurate survey of the lands/structure 1n question.

The application should be sent to the following address

The Planning Department, Cork County Council, Floor 2, Co. Hall, Carrigrohane Road, Cork, T12 R2NC; or for
applications related to the Western Division, The Planning Department, Cork County Council, Norton House, Cork
Road, Skibbereen, Co Cork, P81 AT28.

e  The Planning Authority may require further information to be submitted to enable the authority to issue a decision

on the atio
The P1 Au on(s), other than the applicant; to submit information on the question
which sen of Exemption is sought.
Any person issued with a Declaration of Exemption m yment to An Bord Pleandla refer ion of
Exemption for review by the Bo ard within 4 weeks of of the issuing of the Declaration ion
decision.
emption is issued by the Planning Au ho made a request
a fee as may be prescribed, refer the to the Board within
ion of Exemption was due to be issued by the Planning Authority.
ar tutory docume red by Cork County Council for the
on normally requ able the Planning Authority to issue a
n 5. This document does not purport to be a legal interpretation of the
leg do ¢ to be a legal requirement under the Planning and Development Act 2000 as
or nd ment Regulations, 2001, as amended.

9. I hereby declare that, to the best of my knowledge and beli
form is correct, accurate and fully compliant with the
as amended and the Regulations made thereunder:

Signed

(Applicant or Agent
jat

as appropriate) Tom Halley (Agent)

Date 15/05/2024



McCutcheon Halley

CHARTERED PLANNING CONSULTANTS

The Secretary, 14t May 2024
Planning Department,

Cork County Council,

County Hall,

Cork.

Re: Section 5 Declaration request seeking confirmation that the repair and partial
reconstruction of part of Broomfield Ridge bridge that was damaged by flooding is
exempted development.

Dear Sir/Madam,
incol ore
n, C the
s oV ge)
ined in red in the attached site location maps — see
Appendix 1).

Section 5 of the Planning and Development Act 2000
reconstruction of part of Broomfield Ridge bridge that
and does not therefore require planning permission on
ent under Section 4(1)(h) of the PDA.

This declaration request is set out under the following headings:
1.0 Context

2.0 Planning Legislation and Regulations
3.0 Precedent Case Law/Section 5 Referrals

4.0 Assessment
5.0 Conclusion
16 MAY 2024
CORK COUNTY COUNCIL

1 John Garde is the owner of Broomfield Ridge bridge and Paul Moore and other residents in the area have a right of
way/access over the bridge.

www.mhplanning.ie Also in DUBLIN CORK
Kreston House, Arran 6 Joyce House, Barrack

Court Square

d the Arran Quay, Dublin 7 Ballincollig, Co. Cork

nodNe DO7 K271 P31YX97

- e T.  +353(0)1676 697 +353 (0)21 420 8710

info@mbhplanning.ie info@mbhplanning.ie



1.0 Context

Broomfield Ridge bridge is located in the townland
The bridge serves a number of residential
house) and Paul Moore’s house and farm.

of Knockgriffin in the northern environs of Midleton Town.
properties in Broomfield Ridge (including John Garde’s dwelling

Riverwalk
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Ballinacurea
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now restricted, as the central span and footing of the brid
2023 flood event causing part of the bridge to collapse and

most of the handrail was also removed.
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Figure 3: Damaged Broomfield Ridge bridge viewed from South (Riverwalk brid
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20 Planning Legislation and Regulations

In order to assess whether the repair/reconstruction works to Broomfield Ridge bridge are exempted
development or not, regard must be had to the Planning and Development Acts 2000-2019 (PDA) and the
Planning and Development Regulations 2001-2019. The principal provisions of both the Acts and
Regulations are outlined below:

2.1 Planning and Development Acts 2000-2019

Section 2 of the 2000 Planning and Development Act, as amended (PDA), includes the following definitions
which are of relevance to this assessment:

“Structure’ means any building, structure, excavation, or other thing constructed or made on, in or
under any land, or any part of a structure so defined, and—

(a) where the context so admits, includes the land on, in or under which the
structure is situate, and
(b) in relation to a protected structure or proposed protected structure, includes—
(i) the interior of the structure,
(i) the land lying within the curtilage of the structure,
(iii) any other structures lying within that curtilage and their interiors, and

McCutcheon Halley
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(iv) a art of the interior or exterior of any
structure or s h (i) or (iij);

“Alteration” includes
(a) plastering or painting or th ster or stucco, or
(b) the replacement of a door,

that materially alters the external appearance of a structure So as to render the appearance
inconsistent with the character of the structure or neighbouring structures;

“Land includes any structure and any land covered with water (whether inland or coastal);

“works” includes any act or operation of construction, excavation, demolition, extension, alteration,

Section 3(1) of the PDA defines “Development” as, ‘except where the context otherwise requires, the
carrying out of any works on, in, over or under land or the making of any material change in the use of any
structures or other land'.

Section 4 of the PDA refers to ‘Exempted Development’ and subsection (1) sets out categories of
development that shall be exempted development for the purposes of this Act, including subsection (1)(h)
which includes:

materially affect the external appearance of the structure so as to render the appearance
inconsistent with the character of the structure or of neighbouring structures’.

2.2 Planning and Development Regulations 2001-2019
Article 6 of Part 2 of the Regulations provides that subject to Article 9(1)(a), development specified in

development would not be exempted development (by virtue of Article 6).

Article 9 of Part 2 of the Regulations include a number of restrictions on exemptions including sub-article (1)
which states that development to which article 6 relates shall not be exempted development for the purposes
of the Act (a) if the carrying out of such development would include the following:

(i) contravene a condition attached to a permission under the Act or be inconsistent with any use
specified in a permission under the Act,

(ii) consist of or comprise the formation, laying out or material widening of a means of access to a
public road the surfaced carriageway of which exceeds 4 metres in width,

(iii) endanger public safety by reason of traffic hazard or obstruction of road users;

(iv) ... comprise the construction, erection, extension or renewal of a building on any street so as to
bring forward the building, or any part of the building, beyond the front wall of the building on either

side thereof or beyond a line determined as the building line in a development plan for the area or,

LTI '4



3.0
3.1

There are a number of precedent cases which have been determined by the Courts which deal with similar
issues to those raised in this instance, including the following:

[ | -
[

LT
T
NRE

pending the variation of a development plan or the making of a new development plan, in the draft
variation of the development plan or the draft development plan,

(vi) interfere with the ¢ of a landscape, or a view or p of special amenity value or
special interest, the pre of which is an objective of a de nt plan for the area in which
the development is proposed ....

(viB)  development that would be likely to have a significant effect on the integrity of a European
site..

(viiC) ... development that would be likely to have an adverse impact on a natural heritage area...

(viii) consist of or the extension, alteration, repair or renewal of an unauthorised structure
or a structure the ich is an unauthorised use,

(ix) consist of the demolition or n of a building or other structure as would preclude or
restrict the continuance of an e a building or other structure where it is an objective of
the planning authority to ensure that the building or other structure would remain available for such
use and such objective has been specified in a development plan for the area or, pending the
variation of a development plan or the making of a new development plan, in the draft variation of the
development plan or the draft development plan,

(xi) obstruct any public right of way,

(xii) consist of or comprise the carrying out of works to the exterior of a structure within an
architectural conservation area.

Precedent Case Law and Section 5 Declarations/Referrals

Relevant Case Law

McCabe v CIE

McCabe v CIE (2006) IEHC 356 concerned the ‘renewal and reconstruction of a railway bridge’,
which involved a brick/stone arch bridge structure being replaced with a flat span pre-cast concrete
deck structure. The new bridge deck was placed at a higher level than the original arch bridge (in
order to allow the safe passing of high sided vehicles underneath) and pre-cast concrete elements

(replacing the previous brick/stone) were u t reconstructi The
stability of the railway embankments was al xtending the each
side of the bridge. It was accepted by all parti case that the were

not only to the interior of the structure but that they had also affected its external appearance.

In his judgement, Mr Justice Herbert stated, inter alia, that the extent of renewal/reconstruction
would be an important part of his assessment:

“In my judgement the renewal or reconstruction of a part or of parts of the bridge would be
by the
or rec

McCutcheon Halley
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. The question is one of fact and

inal rail has been so changed by
the wo e could not conclu s the same bridge even
though alterations, nts or indications of maintenance work” (emphasis

added).2

Mr Justice Herbert also stated that any alterations to a structure have to be considered objectively
and taking in to consideration the structure as a whole:

sess by looking objectively at the entity
of th -J. [see below], into account. From
oint bserver might consider that the character of the

bridge lay in its environmental context an

and the dimensions of the road opening

colour, size and placement of its structura

might see the semi-circular voussoir

character. | find that it is all these features

adverted and their interaction with each other which gives a structure such as this its

character ... | find for the reasons | have stated that there is no objective basis for
particular type of opening rather than another should be regarded in

the character of this . of / works carried out by
the fo this bridge do not its t inconsistent with the
cha bridge. In these circu I fin development carried out by
the Respondent in the instant case was dde

In comparison to the proportion of repair and reconstruction to Broomfield Ridge bridge, the extent of

lved in Mc Cl arch

h a higher ts son

idge) not o pri , the
replacement structure also took a si diffe This
legal precedent is very relevant to the air/reconstruction works in this declaration request.

Cairnduff v. O’Conneli

In the Supreme Court decision in Cairnduff v. O’Connell [1 986] I.R. 73, Judge Finlay C.J., made

nt (Plann pme
the 2000 “wh
as tore eara

a window in a side wall of a three storey terrace
house, the replacement of a window by a door and, the construction of a balcony and staircase for
the purpose of converting it into a residence with two flats, had not so materially affected the external
appearance of the structure, as to render it inconsistent with the character of the house itself or of
adjoining houses. In the course of his judgment, Finlay C.J. stated that:

“... | am satisfied that the character of the structure provided for in the sub-section must
relate, having regard to the provisions of the Act in general, to the shape, colour, design,

2 McCabe v CIE (2006) IEHC 356, p..



ornamental features and lay-out of the structure concerned. | do not consider that the
character of the structure within the meaning of this sub-section will depend on its particular
use at any time....”®

The features outlined in the above judgement which relate to the character of the structure (i.e.
shape, colour, design, ornamental features and layout) are those referenced by Mr Justice Herbert in
McCabe v CIE.

Westmeath County Council v Moriarty

The issue of reinstating a piece of damaged property was dealt with in Westmeath County Council v
Moriarty (July 1991, unreported) which involved the complete reconstruction of a property
extensively damaged by fire and where Blayney, J. held that the reconstruction of a public house
(which was destroyed by fire) constituted exempted development.

Despite the extent of damage, it was considered that the building and the established residential use
could be re-instated, as it previously existed, as exempted development under Section 4(1)(h) of the
Act without requiring planning permission.

The relevance and significance of the above cases are dealt with further in Section 4 of this report.

3.2 Relevant Section 5 Declarations/Referrals

There are a number of Section 5 Declarations and Referrals to An Bord Pleanala, which have been made
under Section 5 of the PDA which deal with similar planning issues to this case, including cases which deal
with remedial works and the reconstruction of damaged properties, including the following:

An Bord Pleanala Ref. 27.RL.2592: In this referral, the Board concluded that works of repair and
renewal to a dwelling which was extensively damaged by fire, at Brockagh, Glendalough, Co.
Wicklow, were exempted development on the basis that:

(a) the works of repair and renewal to the building were of a nature and scale consistent with
the purposes of maintenance, improvement or other alteration to a structure and did not
materially affect the external appearance of the structure so as to render the appearance
inconsistent with the character of the structure, and

(b) the works came within the exempted development provisions of section 4(1)(h) of the
Planning and Development Act.

in this case the Board was satisfied that the works were exempted development under 4(1)(h)
despite the fact that the Inspector considered the works to be extensive and more in line with the
“replacement” of the structure as opposed to the maintenance, improvement or alteration of the
structure.

In making its decision however, the Board had particular regard to sections 2, 3 and 4(1)(h) of the
PDA; articles 6 and 9 of the Planning and Development Regulations, 2001; Classes 1 and 50(a)(i) of
Part 1 of Schedule 2 to the Planning and Development Regulations, 2001, and the nature and extent

3 Cairnduff v. O'Connell [1986] |.R. 73, where Finlay C.J., p.77.
4 O'Sullivan and Shephard, Irish Planning Law and Practice, pg. 2/49, para. 163.
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of the works carried out; and concluded that the that repair/renewal works were exempted
development under Section 4(1)(h) of the PDA.

The above declarations/referrals are very relevant to the declaration sought under this submission as they
establish that:

e Extensive repair and reconstruction works for the purposes of maintenance, improvement or
other alteration to a structure fall within Section 4(1)(h) of the PDA provided that the works
do not materially affect the external appearance of the structure so as to render the
appearance inconsistent with the character of the structure;

® Extensive repair/renewal works i.e. works more in line with the “replacement’ of the
structure, have been considered exempted development by the Courts and An Bord
Pleanala under Section 4(1 Xh) of the PDA.
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4.0 Assessment

In considering whether the repair/reconstruction works to the bridge serving Broomfield Ridge following the
flood damage of October 2023 last, are exempted development or not, the following provisions and
considerations are particularly relevant:

Sections 2, 3 and 4 of the PDA and in particular Section 4(1)(h);
The planning history of the site;
o Case law and precedent referrals/section 5 declarations.

The key consideration in this instance is whether the repair and partial reconstruction of part of Broomfield
Ridge bridge is exempted development under Section 4(1)(h) of the PDA. To establish if this is the case, it is
necessary to determine:

1) The structure and scope of works involved;

2) Whether the development consists of the carrying out of works for the maintenance,
improvement or other alteration of the structure;

3) Whether the works materially affect the external appearance of the structure;

4) Whether the works render the appearance inconsistent with the character of the structure or of
neighbouring structures;

5) Other considerations (e.g. Compliance with Planning Regulations)
We will deal with each of the above items as follows:
The structure and scope of works

In the first instance, it is important to establish the ‘structure’ for the purpose of Section 4(1)(h). In
terms of the definition of structure in this instance and having particular regard to the precedents
established by previous referrals/declarations, it is reasonable to conclude that the ‘structure’ in this
instance comprises Broomfield Ridge bridge in its entirety.

The scope of works comprises the repair and
of the footing/support that was dislodged du
span pre-cast concrete deck structure spanni
deck will be placed at the same level as the
if required/sought by the planning authority.
and safety reasons.

Of the original structure (including footings/foundations) the proposed replacement/reconstruction
comprises less than 50% of the total structure of the bridge.

Whether the works comprise ‘maintenance, improvement or other alteration of the bridge

In terms of the nature of the repair/reconstruction works involved in re-instating/replacing part of the
bridge structure, it is reasonable to conclude that these repair/reconstruction works fall in to one if

McCutcheon Halley E
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not all of the categories (i.e. maintenance, improvement or other alteration) included in Section
4(1)(h).

ed of maintenance/improvement/alteration of the original
is n 4(1)(h). The standard applied by Mr Justice Herbert in
v that

of the original struc
works for the maintenance, improvement or other
for the exemption under Section 4(1)(h) of the PD

In this instance less than 50% of the original bridge structure will be replac tructed. By
comparison to the quantum of new/replacement structure involved in McCabe v re all of the
arch her nd the 27.RL | (where 100% of the
floor ed), be replaced/r amounts to less than
50% dge ally less than applied by Mr Justice

e thing less than the

o} and can be conside

i h

Whether the works materially affect the external appearance of the structure

The proposed works will only involve the repair/reconstruction of the fabric that was damaged in the
flood i.e. the removal of the footing/support that was dislodged during the flood damage and the
provision of a new flat Span pre-cast concrete deck structure spanning the two remaining
footings/support and associated repair works.

As the repair/reconstruction will replicate the existing bridge structure that existed prior to the flood,
the completed/reconstructed works will not materially affect the appearance of the structure or
render the appearance inconsistent with the character of the structure/neighbouring structures and is
therefore consistent with Section 4(1)(h) of the PDA.

Other Considerations

In terms of compliance with the building regulations, Schedule 2, Part 1 of the Planning Regulations

es a number of cl 50 which includes (a) The
ition of a building ouse, (ii) a building which
part of a terrace other building in separate
ship.
In th ce, it that reconstruction of part of the bridge i by
secti h) of d th rely on the exemptions included in 2,
Part Plan ons
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5.0

Conclusion

Having regard to the provisions of the Planning and Development Acts 2000-2019; the Planning and
Development Regulations 2001-2019; and precedent case law and section 5 declarations/referrals cited
above, it is submitted that:

The ‘structure’ in this instance comprises the entire Broomfield Ridge bridge;

The repair/reconstruction works fall in to one/all of the categories included in Section 4(1)(h) of the
2000 Planning and Development Act (as amended) i.e. maintenance, improvement or other
alteration works;

As outlined in McCabe v CIE the extent of maintenance/improvement/alteration of the original
structure is a key consideration under Section 4(1)(h). The standard applied by Mr Justice Herbert in
McCabe v CIE was based on anything that did not “amount to the total or substantial replacement or
rebuilding of the original structure®,

The scope of repair/remedial works comprises the replacement/reconstruction of 50% of the original
fabric of the bridge. This is substantially less than the precedent established in the McCabe v CIE
case;

The replacement/reconstruction will replicate the structure that existed prior to the flood and will not
therefore materially affect the external appearance of the structure (i.e. bridge) or render the
appearance of the bridge inconsistent with the character of neighbouring structures.

Having regard to the provisions of the Planning and Development Act, 2000 and the precedent referrals cited
in this submission, it is submitted that that the repair/reconstruction of part of Broomfield Ridge bridge that
was damaged by the October 2023 flood is exempted development under Section 4(1)(h) of the PDA and
does not therefore require planning permission.

In accordance with the Council’s requirements for Section 5 declarations please find enclosed 4 no. copies
of the following:

1.

3.

4.

This cover letter and application form which includes the applicant’s name and address; the location
and nature of the development;

The correspondence address which is: McCutcheon Halley, Planning Consultants, 6 Joyce House,
Barrack Square, Ballincollig, Co. Cork;

Location Maps by McCutcheon Halley;

The appropriate referral fee of €80.00.

Please do not hesitate to contact us should you require any further information.

Yours sincerely,

cv\‘/q

00

/.\,

Tom Halley
McCutcheon Halley
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